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atbcrneys statement fhat [isted sSodomy as a priovr, he falled to

provide sffszctive assistance of counsel. (Bea E

¥When evidence 1is admitted for a limited purpose and the
party  against whom it is  admitted reguests a limiting
instruccion: che court is bbligeé Lo give it. Counsells erro
2 proability that

the outcomz o7 trial would have been different abse2nt Th2 arrors.

A limiting instruction would have pravented the jury from

3. Counsel Was Ineffscrive For Allowing Prosscuzor Lo Draw
a "Cloak of Righteousnsss"™ Around MS. Alvanda in
Closing.

A pr2sascutor nzs a duty to acht imparitially and in the-

interast of justice. Stats v. Rivars 9¢ wn. app. 7562 4t 373, 951
PoZd 16 {1999} Comments that 2ncouragse & Jjury to reander a

]

vecdicl on facts not in evidence are improper. State v. Scith, 71

Wn. App. 14, 356 P.2d 415 {(12%53).
L Ls also misconduct for s prosacurcr ©o draw a “cloak of

rigntzousnges” around nimsa2ifi in closing. State v Gonzales, 111

{

an. App. 275, at Z83, 45 P.3& 2035 (20032):; U.5. v. Vaccaro, 115

T

F,3d 1211 (1937).
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%7 Counsel Was Ineffective For Not Arguing An Excepcion
Sesntence Downward Based on Mr. PMcELfisa's Position That
Compelling Reascons EBxhist Warrants & Downward Santence But
For The Stats Introduced A Scdomy Crime That Is No Longer A

entencing.
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The State argued Mr. #cElfish prior sentence reguired a high
znd upward basad on a 3774 Sodomys bubt for defensae counsels lac!

justify
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sentencses, taereby creating an exceptional sentence dowawardy
pursuant to RCW 9.942.52%. In e ®#Malholland, 151 wWn.2d 322,
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[
[t

RCW 9.94A.535 provides that an 2xcaptional send

the standard range may be imposed whera it i3 justified oy
"substantial and compellinyg reasons...o.” RCW 9.943.535. These

reaspns, or mitigating circumstances, nsed only b2 established by

P

a ce 2f the evidence. Id. This Court reviews for:
wheihef subztancial evidsnss supporis tha sent=nciag-ﬁ
reasons [under clzarly srronsous review standardl;
(2) Whether thz reasons, as a matter of law, Justify a
departure from the standared range [with de novo raview]:
and (3)  Whether the cour: abused 1its discretion in
STATEMENT OF ADDITIONAL GROGNDS PAGE 6.




sentnecing the defendant too excessively or too lenienitly

[pased on a review for abuse of discrestion].®

»]

)

£'a, 159

(¥

(o3

State v. Emith, 124 Wa. App. 417, 435, 102 F.33 153 sa

—

Wn.2d 778 (2004)(citing State v Ferguson, 142 Wn.2d 631, 3545, 15

P.3d 1271 (2001)).
RCW 9.94A.535 provides a non-axcluslve list of bases for

dOWnward. "When the court

i)

imposing an exceptional sentenc

affirm the sentence if one of the grounds is walid.'"

Wn.app. at 433-36 (quoting State v. ZZatkovich, 113 Wn. Anp. 70,

fiowever, appellate asserts bthat this oourt can remand back
for findings and conclusions that were not enterad when the triasl
courkt introduced the 3Sodomy charge for consideration at Mr.
MgEifish's trial. Counsal should have arguad this subwmission and

argued for a downward sentence based on concurrent zantences,

P

based on a downward. 1In re PRP of Brazdlove, 133 wWn.2d4 298, 311,

879 P.2d 417 (19385

8. MR. McCELFISH'S ACCOMPLICE LIABILITY

WAS ERROR AND WAS NOT HARMLESS

ot

Appellate now collatzraly raises the

supplement defense counsalz ineffacti

STATEMENT OF ADDITIONAL GROUNDE PASGE 7.



issues of Accomplice Libiil
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Court to concluds beyond 2a reasonables doubt that the jury vear

[
poie

ct

s

d

a
o
@
"

-t

woulid nave bzen differant without &he error and raverse

Unitéd States Vo Naﬂétz 527 U-Sc li 6 (1999)o

The fact that a purported accomplice knows that the
principal intends to commit a crime does not necessarily

p [

m=an that accomplice liabiliuy arcacne for any and all

i

B

offenses ultimarely committed by the princip 1.
Thus, faiiowiﬁg ¥wader thais Court mast reavisw  &ang
acknowledge in the instcuctions concerning accompiice liability
as foilows:

1. Determina if the instructions ware wrong:

5. Presume that L1f the instructions. wara wrdng. in that

in

cmine beyond a

[

[¢3]

cney failed to inshure a  jury J
reasonable doubt about Lthe [acts supporting accomplice

liability, =hers wers narafull;

Cu

3. Review the facts contained in the record tO determine it

tnat presamption of

ng this decision.

[

record whan mak

-
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nt bharmlsess 2r00T
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Wwashington adopt
reviews in which esrror vwas to D& presumad, but a full review of

gm ~y

the facts shown by @Unconitroverted evidence" in rhe regcord mignt

.

overcome Lthe presumption, and overcoums it beyond a veasonable

=]

k!
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The trial court was error whan appling th MEN3S REA to ithe

e 3 s} 3 &
standards to facts and do not show Mr. #McElfish iatsnticnally
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inzipl's actions in Kidnapoping and sufiscency of
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L swpzeouaCing attorney 1S 2
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563, 5734 525828
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not to testify at trial, and thus not be subjecie
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cross-—examination. See, U.S. Constitutional Amendment 5, andg

Washington Constitution Artical 1 § 9. ©Drawing attzntion to the
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1063 (197%6); aand 3State v. Fiallo-Lopez, 73 wWa. App. 7
The test emploved to detarmine if a Jdefendant’s 5th

Amendment rights have peen violated is wnether the prosecutor's

statement was ot auch charater that the jury would naturally and

I

necessarily accept it as a commenl on the defendant's fallure to

3

Y P

15> Rever

()
I3

al is

)]

restifv. State v. Sargen#, 40 Wn. App. at p
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required only if there is a substantial likelihood the commant

affected the jury's dscision. State v. Martin, 41 wWa. App. 133,

(0]

13¢, 703 P.2d 309 (1983); State v Reed, Supra; State v. Graham,

5% Wn. App. 481, 798 P.2d 314 (1%%90); State v. Smith, 104 wWn.2d
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497, 707 pP.Z24 130% (193%): State v. Fiallo-Lopsz, 73 Wn. RApp. at
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Anderson, 153 Wa. App. 417, 42%, 220 P.34 1273 (20C83).
Mr. McElfish must show prosscutoral misconduct caused

ol stitioner must 5730w a
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prejudice. To show pr2jud
substantial likelihood that the prosecutors staltemonts

affected the jury's verdict. State V. Emery, 174 wn.

[£%]

4

Counsel diu not opsject, but even 1f he 4id a Jury

instruction could not of cured the zrrors. The foliowing

statement __ attalament).

In State v. Gissmana. .75 Wn.2d 695, 707, 285 £.32 373
(2012). Here as in Gilasmann '{T]he cumulstive effact of
repetive prejudical presecucoval wiscoaducht may b2 30
flagrant that no itnstruction o2r ssries of instructions can
2rase tneir combined prajudical affsct.” I3.

The prosezcutor and dezfense counsel sehaved
unprofassionaly and disrespectful toward the Zfefendant,
and towards the Courl throughout the :trial. That
disrespscc permeated rthe trial process. Adgainst that
backdrop, the rosecutor in his closing and opszsning
arguments, denigrared Jdefsnse counsel, misstated the

den cf proof, expressed nis pezrsonal bvelief as to
defense witneass' veracity. There is a substantial
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) AFFIDAVIT OF SERVICE
) BY MAILING
State of Washington )
nd nt.
Respo
I, Donald McElfish , being first sworn upon oath, do hereby certify that I

have served the following documents:
STATEMENT OF ADDITIONAL GROUNDS, PROOF OF SERVICE

Upon:

Cowlitiz gounty Prosecutor
312 First Ave.
Kelso, WA 98626-1739

By placing same in the United States mail at:

WASHINGTON STATE PENITENTIARY
1313 NORTH 13™ AVENUE
WALLA WALLA, WA. 99362

On this g dayof January ,2015

ame & ber

Donald McElfish 239025

Affidavit pursuant to 28 U.S.C. 1746, Dickerson v. Wainwright 626 ¥.2d 1184 (1980); Affidavit sworn
as true and correct under penalty of perjury and has full force of law and does not have to be verified
by Notary Public.




